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Dear Linda and Maziar,

I understand that what is planned to be the last negotiating session among Boeing, NASA, 
DOE, and the state before tentatively approving the draft Consent Order, subject to a public 
comment period, is to occur June 9.  Not having been able to see the text, I am unable to 
provide any informed suggestions, but I did want to call to your attention three key issues that 
may or may not be issues in the draft.

1.  We have been assured that the Consent Order binds the RPs (Boeing, NASA, DOE) to 
comply fully with SB990.  However, the RPs submitted to DTSC in April a "Feasibility Study 
(FS) Work Plan" that they assert reflects the upcoming revised Consent Order and which in 
fact appears to suggest that they believe they do not have to comply with 990.  In that FS 
Work Plan, http://www.dtsc-ssfl.com/files/lib_feasibilitystudy/feasibilitystudywork/Feasibility 
Study Work Plan April 2009.pdf, the RPs list the laws and regulations that they must comply 
with.  SB990 is not included.  (see in particular p. 3-9)

Instead, they cite to other provisions in Chapter 6.8 of the Health & Safety Code, section 
25356.1.5, which generally references following standards at least as strict as the federal 
National Contingency Plan (federal Superfund).  They call out in particular 25356.1, without 
describing it; it states that cleanup standards will be based upon expected land use.  SB990, 
however, is explicit:  for SSFL, the land use scenario must be either the rural residential 
(agricultural) or suburban residential, whichever is more protective (almost always the ag 
scenario).  They ignore that requirement.

You will recall that in the fall the RPs tried to get SSFL placed on the federal Superfund list 
before Bush left office, in the belief that so doing would result in a less protective land use 
scenario being used and less cleanup being required.  That effort was unsuccessful.  It would 
appear from the FS study that they are trying to argue that the Consent Order merely requires 
them to follow federal Superfund requirements, not SB990's specific requirements for SSFL.  
(see also p. 3-14)

This evasion of SB990's requirements is reinforced on p. 2-2, in which they say the exposure 
scenarios include only a current trespasser, industrial worker, and future hypothetical resident 
and recreator, leaving out the ag scenario required by SB990.  Similarly, on p. 4-1, they say 
the response actions they will consider for the contaminated soil includes institutional controls 
such as "access restrictions, monitoring, and land use restrictions."  This is barred by SB990, 
which does not permit avoiding cleanup to the ag standards simply by declaring the land will 
not be used for ag/rural residential purposes.

I would urge that the Consent Order be carefully reviewed to see if indeed the RPs have 
managed to insert language that they can point to as requiring consistency with federal 
Superfund guidance even if it conflicts with SB990; that cites to section 25356.1 rather than 
990 itself (commencing with 25359.20); or that somehow implies land use restrictions can 
negate 990's cleanup requirements.  I am particularly concerned that references may be 
purposely oblique in the Consent Order, but upon deeper scrutiny turn out to imply not having 
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to use the land use scenario, EPA's defaults, and other requirements in 990.

These concerns are reinforced by the "Fact Sheet" submitted by GSA on behalf of itself, DOE, 
and NASA to Congressional staff a few weeks ago, that claims 990 is pre-empted by the feds 
and they don't have to comply; have notified Justice Dept.; and will sue to overturn 990 if they 
don't get their way in the Consent Order.  This is at great variance to DOE's commitment to 
Senator Boxer in September testimony to strictly comply with all state laws and NASA's 
similar promise to fully comply with 990 made as recently as last week.  If the Consent Order 
binds the RPs to full compliance with SB990, we should not be seeing either the claims made 
in the FS Work Plan or the "Fact Sheet."  Since the latter documents contradict the promises 
made about strict compliance, there is a question about good faith negotiation over the 
Consent Order, and very careful scrutiny of all of its language is in order.

2.  I understand that there may be citations in the Consent Order draft requiring the state to 
follow certain specified guidance documents and even computer models.  One has to be very 
careful here.  Some guidance that the RPs have previously cited turned out to be long-
discarded EPA guidance overridden and contradicted by EPA's preliminary remediation goals 
(PRGs) as cited in SB990.  For example, some guidance or computer programs that the RPs 
have previously cited include land use assumptions that contradict the default assumptions in 
EPA's PRGs and the requirements of SB990.  Citing to that guidance would arguably put the 
state in the position of being said by the RPs to have agreed to negate 990.  

The RPs may also have inserted references to documents that suggest permitting averaging 
contamination over wide areas.  This would be troubling, as it could permit high levels of 
contamination be left in place at one location because other locations significant distance away 
were clean.

There is no reason to cite to specific guidance, or guidance at all.  Guidance is just that, 
guidance; it is not regulation or law, and regulators are free to depart from it if they have 
reason to do so.  And most of what the RPs referred to in the past as guidance is not even 
guidance (e.g., instead are computer programs) and not in effect (e.g., having been replaced by 
newer guidance such as EPA's PRG documentation cited in 990.)  Nor should the state want to 
bind itself in a Consent Order to any particular guidance, which can change and evolve over 
time.  But mostly I am concerned that by referencing certain guidance, the RPs may feel they 
have succeeded in contradicting requirements in 990 which with the guidance conflicts.  Law 
trumps guidance, not the other way around.

3.  And of course there is the tolling matter.  An agreement to comply with SB990--even if the 
Consent Order makes that crystal clear without contradiction, a matter I worry about--is 
essentially worthless if the parties insist on the right to break out of the agreement at any 
moment they wish, and even to challenge the state law beyond the expiration of the statute of 
limitations.  That is no agreement at all.  And it would leave a gun perpetually to the head of 
the DTSC Director, so that every single directive given to remove any particular contaminated 
, revise a report, take a measurements, etc. would be subject to the RPs saying "No," and 
threatening to break out of the Consent Order and challenge 990, no matter how long after the 
passing of the statute of limitations.

A commitment to comply with SB990 must be a binding commitment, not a promise today 
that can be broken with impunity tomorrow.



I continue to believe, given the behavior of the RPs in the FS Work Plan and the "Fact Sheet," 
raising questions about their promises to Congress and others to comply with state law and 
their good faith in the Consent Order negotiations, coupled by their resistance to permitting 
consultation by the Secretary with whomever she wished during these negotiations, indicates it 
is likely the issue may need to be escalated to Congressional representatives and senior Obama 
Administration officials to get DOE and NASA to live up to their commitments and to comply 
with the recent Obama directive to not claim pre-emption in any but the rarest of cases.  The 
lower level people at DOE and NASA may need to hear from people considerably higher up in 
order to get these matters resolved.

Best wishes,

Dan




